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CHILD MOLESTERS NEED NOT
APPLY: A History of Pennsylvania's
Child Protective Services Law and
Legislative Efforts to Prevent the Hiring
of Abusers by Child Care Agencies
Patrick T. Beaty*
Mary R. Woolley**
Throughout the past decade, increasing awareness of the incidence of child abuse has motivated the Pennsylvania General Assembly to enact laws to combat the phenomenon. As in many other

states, Pennsylvania's statutes contain relevant criminal offenses.'
However, Pennsylvania was one of the first states in the country to
adopt a non-criminal approach to child abuse prevention. Through
the enactment of the Child Protective Services Law of 1975

(CPSL), 2 Pennsylvania established a statewide central register of
child abuse and a statewide telephone hotline to encourage reporting
of suspected abuse.3 The CPSL also mandated that child protective
service agencies be established in each of the Commonwealth's sixty-

seven counties.4 These agencies were charged with the duty to
promptly investigate suspected abuse and to take immediate action
where necessary to protect the child. 5
Pennsylvania's CPSL addresses child abuse committed by parents or paramours of a parent; the hope was that county agencies
could work with the victim, perpetrator and other family members

toward the goal of maintaining the family while eradicating the
* Counsel, Pensylvania State Senate Judiciary Committee
** Counsel, Pennsylvania State House Judiciary Committee

1. See, e.g., 18 Pa. Cons. Stat. § 6312 (Purdon 1983).
2. Act of Nov. 26, 1975, P.L. 438 No. 124, Pa. Cons. Stat. Ann. tit. 11, § 2201
(Purdon Supp. 1985).
3. Id. at § 14, PA. STAT. ANN. tit. 11, § 2214 (Purdon Supp. 1985).
4. Id. at § 16, Act of June 10, 1982, P.L. 460, Pa. Stat. Ann. tit. 11, § 2201 (Purdon
Supp. 1985).
S. Act of Nov. 26, 1975, P.L. 438 No. 124 at § 17 Pa. Stat. Ann. titl. 11 § 2201
(Purdon Supp. 1985).

abuse.6 Consequently, the law included stringent safeguards to ensure confidentiality of the information contained in the child abuse
registry2 However, demands made on the legislature during the past

several years have resulted in the creation of exceptions to confidentiality provisions.8
Most recently, Pennsylvania enacted Act 244 of 1984, introduced by Senator Michael O'Pake, author of the CPSL. 9 This

amendment to the CPSL requires operators of child care facilities10
to check with the statewide central register of child abuse and the

state criminal history record information bank prior to hiring an employee.11 The check entails a verification of the existence of a child
abuse report or criminal record regarding the prospective
12

employee.

Concurrent with the Pennsylvania legislature's consideration of
Act 244 of 1984, the United States Senate acted upon the DeConcini-Specter Amendment to the 1984 appropriations bill. 13 The
Amendment, which was signed into law by President Reagan on October 2, 1984, offers fiscal incentives to states which statutorily mandate fingerprinting of all present and future operators, staff and employees of child care facilities, 4 juvenile detention, correction and
6. Id. § 2 as amended Act of June 10, 1982, P.L. 460 No. 136 at § 1, PA. STAT. ANN.
tit. I I § 2202 (§ 1, 11 P.S. 2202) provides:
Findings and purpose.
Abused children are in urgent need of an effective child protective service to
prevent them from suffering further injury and impairment. It is the purpose of
the act to encourage more complete reporting of suspected child abuse and to
establish in each county a child protective service capable of investigating such
reports swiftly and competently, providing protection for children from further
abuse and providing rehabilitative services for children and parents involved so
as to ensure the child's well-being and to preserve and stabilize family life where
ever appropriate. However, nothing in this act shall be construed to restrict the
generally recognized existing rights of parents to use reasonable supervision and
control when raising their children.
7. See infra text accompanying notes 40-45.
8. See infra text accompanying notes 46-56.
9. Act of Nov. 26, 1975, P.L. 438 No. 124 PA. STAT. ANN. tit. 11, § 2201-24 (Purdon
Supp. 1985).
10. Act of Dec. 26, 1984, P.L. No. 244 § 3, P.L. __
No. 244 defines "child
care" as:
[slervices which provide protection for and promote the safety and welfare of
children pursuant to this act. The services shall include but not be limited to,
those services which are provided by child day care centers, foster homes, boarding homes, juvenile detention centers and public and private schools; other services and programs for delinquent or dependent children; and other services provided to children which are subject to approval, licensure or certification by the
department or by a county social service agency or which are provided pursuant
to a contract with the department or a county social service agency.
II. Id. § 14.1, to be codified at PA. STAT. ANN. tit. II § 2203 (Purdon).
12. Id.
13. Act of Oct. 12, 1984, P.L. No. 98-473, 98 STAT. 2195 (1984).
14. See Id. § 401(c)(2)(A)(ii). This section does not define the term but it includes
"any facility or program having primary custody of children for 20 hours or more per week."

treatment facilities 1 ' in order to obtain nationwide criminal history
record checks. 16 It also requires "employment history and background checks" on present and future employees.17 The states may
freely construe these terms, since they are not defined; however, it is
assumed that states with child abuse registries will require a check
into the registry as a component of "background checks".
Pennsylvania's Act 244 of 1984 does not incorporate all of the
provisions of the DeConcini-Specter Amendment. Because the Act
was considered during the final days of the 1983-84 legislative session, Pennsylvania legislators did not have adequate time to address
the many complex issues raised by the federal law. Accordingly, the
effective date of the Act was extended from a 60 day effective date
to July 1, 1985, in anticipation of an in-depth examination of the
DeConcini-Specter Amendment during the first months of the 198586 legislative session. 8
This article will discuss the CPSL and legislative history of Act
244. It will also discuss the policy questions which state legislators
must address when considering the DeConcini-Specter Amendment.
It will attempt to reconcile the inclusion of Pennsylvania's new legislation, as well as the DeConcini-Specter Amendment, in a system
designed both to encourage reporting of child abuse and emphasize
family rehabilitation over prosecution.
I.

Pennsylvania's Child Protective Services Law

A. Initial Attempts
The first bill" to create a comprehensive, service-oriented response to the problem of parental abuse of children was introduced
in 1973 by Senator Michael A. O'Pake, who later became the first
Chairman of the Senate Committee on Aging and Youth the following year. Despite the relative lack of statewide or national attention
attempt passed
given to the issue in the mid-1970's, O'Pake's first
20
debate.
no
almost
with
unanimously
both Houses
Although the bill's system of reporting, investigating and protective custody without court approval" did not cause a stir in the
15. See Id. These terms are not defined, however, they are described as facilities having
"the objective of protecting the children involved and promoting such children's safety and
welfare while receiving services through such facilities or program."
16. Id. § 401(c)(2)(A)(ii).
17. Id. § 401(c)(2)(A)(i). This section provides that the states may mandate employment history and background checks statutorily or by regulation.
No. 244 at § 2, to be codified at PA. STAT. ANN.
18. Act of Dec. 26, 1984, P.L. tit. II.

19. S. 1166 (Pennsylvania Senate 1973).
20. PA. SENATE JOURNAL at 1797 (April 22, 1974).
21. S. 1166, § 8; compare with Act of Nov. 26, 1975, P.L. 438, No. 124 at § 8, PA.
STAT. ANN. tit. 11, § 2208 (Purdon Supp. 1985). The section requires a court order within 24

General Assembly, it did catch the attention of Governor Milton J.
Shapp, who vetoed the measure on the last day possible.22 Shapp
cited serious defects which forced him to withhold his approval 2in3
the "interest of protecting the privacy and integrity of the family."
While Shapp's concerns seemed to focus mainly on the lack of a
required hearing either before or after protective custody was assumed, he also addressed the "overbroad" access given to information collected in the central register.24
Governor Shapp was also bothered by what he considered "inadequate"2 5 provisions for expungement of unfounded reports. In
fact, the alleged offender would have had only 90 days in which to
seek amendment or expungement of the report or be forever barred.

While the burden of sustaining the report's conclusions would rest on
the state Department of Public Welfare (hereinafter referred to as
DPW) in any hearing on the issue, the burden would be met simply
showing that "some credible evidence" of the alleged abuse existed. 26
B.

Act 124 of 1975

Faced with Shapp's veto and no opportunity for an override,28
O'Pake started again with a new bill early in the next session.

When the new measure, which was to become Act 124, again passed
the Senate without a negative vote, O'Pake used the occasion to respond on the issue of family privacy.2 9
hours.
22. Veto No. 52, (Dec. 30, 1974).
23. Id.
24. Id. Senate Bill 1166 would have given access to (1) a person deciding whether to
place a child into protective custody, (2) an agency with responsibility for care or supervision
of a subject of the report, (3) a court or grand jury when necessary to determine an issue and
(4) a physician or the head of whatever agency made the instant report. The information
available to those individuals and agencies would have been almost unlimited. The central
register was to include not only the names of the subjects involved and the conclusions of
DPW's investigations, but also "any other information . . . helpful" in furthering the act's
purpose (including whether or not the alleged offender accepted a treatment plan and the
contents of any such plan).
25. Id.
26. S. 1166, § 3 (Pennsylvania Senate 1973) (definition of "unfounded report") compare Act of Nov. 26, 1975, P.L. 438, No. 124 at § 3, PA. STAT. ANN. tit. I1, § 2203 (Purdon
Supp. 1985) (definition of "indicated report" requiring "substantial evidence").
27. See Pa. Const. Art. IV, § 15.
28. S. 25 (Pennsylvania Senate 1975).
29.
Mr. President, some have attached Senate Bill 25 and its predecessor, Senate
bill 1166, on the grounds that it constituted a possible invasion of family privacy.
Mr. President and my colleagues, child abuse festers in the isolation of family
privacy. Because of family privacy this morning, at about 4 o'clock, in Philadelphia, a six-month old baby was found dead in a bureau or dresser drawer, well
protected in the isolation of family privacy, protected to the point that the baby
is now dead. Certainly all of us are concerned about protecting family privacy,
but I think when we see statistics like 2,200 cases of suspected child abuse as
reported in Pennsylvania last year alone, I think we are concerned about balancing the right of family privacy with the right of children to live and thrive, with

As its name suggests, the CPSL was designed to provide a legal
framework which the Pennsylvania Legislature proposed to protect
abused children from further abuse while taking steps to rehabilitate
the family unit. In contrast to later developments to be discussed in
this article, the original CPSL focused on intra-familial relationships. 30 The law presumed that many, if not most, of these relationships could be salvaged without resort to the criminal justice system
and all its stigmatizing repercussions, such as arrest, fingerprinting,
public prosecution and possible imprisonment.
Act 124 requires certain classes of persons"1 to report suspected
abuse to a toll-free "hot line" within the DPW. The department then
informs the appropriate county child protective service agency, 32
which must decide whether an investigation is warranted. The
agency is given 30 days in which to complete its investigation and
determine whether the report is "founded"," "indicated", 4 or "unfounded"."5 If the department does not hear from the agency within
30 days, the department must begin an inquiry into the agency's performance. If a determination still has not been made 60 days after
the initial report, the report will be considered unfounded and must
be expunged within 12 months.3 6
Throughout the investigation period, all identifying information
is maintained in a "pending complaint file". Only upon a determination that the report is founded or indicated will the file be entered in
the right of the public and the concern and interest of the public in protecting
the lives of innocent children. Are we violating family privacy when we establish
a temporary period of protective custody for up to seventy-two hours in a medical facility to protect the life of a child whose life or health is in imminent
danger? Are we violating the right to family privacy when we mandate that a
child has the right to a guardian ad litem, an attorney, to represent the child's
interest because in ninety-nine percent of the cases, the child is an infant and
cannot identify his or her attacher or cannot describe what went on and all the
other witnesses, if there are any, are surprisingly reluctantly to testify.
Mr. President, I think what we have done here today is balance the right to
family privacy with the public right in protecting the lives of helpless infants
Senate Journal at 291 (April 23, 1975).
30. Act of Nov. 26, 1975, P.L. 438, No. 124 at § 3, PA. STAT. ANN. titl. I1 § 2204
(Purdon Supp. 1985). The section defines an "abused child" as one whose "injury, abuse or
neglect has been caused by the acts or omissions of the child's parents or by a person responsible for the child's welfare..."); see also Pennsylvania State Education Association v. Commonwealth, Department of Public Welfare, 68 Pa. Commw. 279, 449 A.2d 89 (1982) (Public
school teachers are not included within meaning of phrase "a person responsible for the child's
welfare").
31. Id. at § 4, PA. STAT. ANN. tit. il, § 2204 (Purdon Supp. 1985).
32. Id. § 14, PA. STAT. ANN. tit. 11 §, § 2214(f) (Purdon Supp. 1985).
33. Id. § 3, PA. STAT. ANN. tit. 11, § 2203 (Purdon Supp. 1985).
34. Id.
35. Id.
36. Id. § 14, as amended, Act of June 10, 1982, P.L. 460, No. 136 PA. STAT. ANN. tit.
11, § 2214(k) (Purdon Supp. 1985). Prior to the 1982 amendment, the Act required expungement "forthwith".

the central register. At that point, the pending complaint file is
expunged.
Each local child protective services agency is authorized to take
certain steps to assure the safety of a child who is the subject of a
report. These range from offering voluntary social services3" to seeking court-ordered protective custody.3 8 It was not until 1982 that
those available steps included referring more serious cases to the
criminal justice system. 9
Unquestionably, Act 124 placed more weight on the side of
family privacy than did its predecessor. For example, information
was not to go into the central register until after the investigation
was completed. A separate "pending complaint file" was created for
cases still under investigation and access to that file was limited only
to DPW employees with a need to know. 0 While the list of people
with access to the central register was expanded to include a guardian ad litem, it was also closed to the agency which filed the original
report.' t
Perhaps the most significant improvement, from the perspective
of one accused of child abuse, had to do with the accused's right to
seek expungement. Act 124 permits a subject 42 of a report to request
amendment or expungement "at any time".43 This change, which attracted almost no attention at the time it was made, would become a
consideration to some legislators who cast votes in favor of the background checks mandated by Act 244.
Act 124's early emphasis on rehabilitation over prosecution was
decidedly not a measure of the General Assembly's compassion for
child abusers. Rather, the law is built upon the assumption that
more abuse would be reported if family and friends were assured of
prompt, effective help without destruction of the family unit." Further, the legislative history shows a belief that many attempts at
criminal prosecution were doomed to failure, because either the child
and other family members would be reluctant to testify or the child's
testimony would simply not be believed in many cases. 5
Id. § 17,

PA. STAT. ANN. tit. 11 § 2217(8) (Purdon Supp. 1985).
Id. § 8, PA. STAT. ANN. tit. 11, § 2208 (Purdon Supp. 1985).
Id. § 15, PA. STAT. ANN. tit. II, § 2215(a)(9), (10); see also text accompanying
notes 23-30.
40. Act of Nov. 26, 1975, P.L. 438 No. 124, § 14 as amended Act of June 10, 1982,
P.L. 460 No. 136, § I, PA. STAT. ANN. tit. II § 2214(g) (Purdon Supp. 1985).
41. Id. § 15(a)(3), PA. STAT. ANN. tit. 11, § 2215(a)(3) (Purdon Supp. 1985) (compare
supra note 24).
42. Id. § 3, PA. STAT. ANN. tit. 11, § 2203 (Purdon Supp. 1985). The term "subject"
includes the child, his parent, guardian or other responsible person named in the report.
43. Id. § 15, PA. STAT. ANN. tit. I1,§ 2215(d) (Purdon Supp. 1985).
44. Id. § 2, PA. STAT. ANN. tit. 1I, § 2202 (Purdon Supp. 1985).
45. Senate Journal at 291 (April 28, 1975).

37.
38.
39.

C. Subsequent Amendments
Statistics compiled annually by DPW demonstrate an increase
in reporting. Between 1975 and 1976, the number of child abuse reports increased by 126% to more than 6400 cases."' By 1983, that
number grew another 150% to 15,872 reports of abuse.
At the same time, however, both the severity of abuses reported
and the instances of repeat abuse were climbing at a disproportionate rate.48 To the Pennsylvania District Attorneys Association, the
latter statistics signaled the need for a change. In 1979, only three
years after Act 124 became law, the association was arguing for a
dramatically new approach to handling child abuse:
The theory that child abuse is a "problem" and not a "crime"
and should be handled through counseling rather than the criminal process is no longer viable. The present statute requires a
report to be made to the police and the district attorney only
where a child has died as a result of the child abuse. In these
cases, the report is initially made to the coroner who then notifies law enforcement officials. Reporting provisions which bypass
law enforcement authorities are inadequate to protect both the
abused child and other children in the family who are potential
abuse victims. In serious abuse cases, if physicians, relatives,
neighbors or the victims themselves do not notify the police or
crimes are perthe prosecutor, perpetrators of serious, violent
4
mitted to continue their abusive behavior. 1
The prosecutors sought unrestricted access to the central register
and pending complaint file whenever child abuse is suspected. In addition, they called for retention of all "unfounded" reports to which
they would have access upon a showing of good cause. These reports
were considered "crucial" in order to establish a pattern of injuries
in many cases.6 0
The Senate compromised in 1980, approving law enforcement
agency access to all files when requested "in the course of investigating cases of homicide, sexual abuse or exploitation, or child abuse
perpetrated by persons not related to the victim." 1 In addition, the
Senate proposed to retain unfounded reports for up to 18 months.52
Senate Bill 526 failed to clear the House, however, after the Secre46.

Pa. Bureau of Child Welfare Ann. Rep. 1, (1976).

47. Pa. Office of Children, Youth and Families Ann. Rep. 1, (1983).
48. Id. Child abuse deaths rose from 20 in 1976 to 35 in 1983; reports of repeat abuse
involving the same child reached 1,445 in 1983 while there were only 88 in 1976, the first full
year under Act 124.
49. Hearings on S. 526 before the Senate Committee on Aging and Youth at 2 (Statement of Edward G. Rendell, District Attorney of Philadelphia) (July 19, 1979).
50. Id. at 3.

51.

S.526, § 15(a) (Pennsylvania Senate 1979).

52.

Id. § 14(k)(1).

tary of DPW and other expressed the following strong opposition to
the new attitude concerning confidentiality:
A second grave reservation that I have is the proposed use of
Act 124 by law enforcement officials as a substitute for proper
criminal investigations. Currently, law enforcement officials can
gain access to confidential child abuse records by making a request to either a Court of Common Pleas or the Commonwealth
Court. The Court then has the opportunity of assuring that the
requested information is indeed needed for a legitimate criminal
investigation and has the responsibility to weigh the needs of law
enforcement officials against the rights to privacy of those who
are involved in reported child abuse cases . . . . But, to allow
law enforcement officials access to child abuse records in the
vast majority of cases is diametrically opposed to the entire purpose of Act 124 . . . The identification of children who may be
abused is far more important than the fact that some abusers
may not be criminally prosecuted . . .53
The movement for expanding law enforcement access returned
early in the 1981-82 legislative session and was given momentum by
a series of highly publicized cases of abuse and even death. This
time, however, proponents insisted upon more than merely the ability
to receive reports when requested in the course of an existing criminal investigation.
The new push for automatic referral of the more serious cases"4
originated with the alleged rape of a two-year old girl in Senator
O'Pake's own district. According to published news reports, 55 Reading police did not learn of the incident until three weeks after it
occurred. They complained that delay prevented recovery of physical
evidence necessary to substantiate a criminal- prosecution. Only after
the child's mother called the police to ask about progress in the case
did she learn state law prohibited CPS workers from sharing their
files. The resulting furor from this and similar cases caught the attention of the Pennsylvania Police Chiefs Association who joined the
attack on child abuse confidentiality.
As a result of the 1982 amendments, child protective services
caseworkers were effectively drafted to serve in the front lines of the
criminal justice system. The law, which once emphasized family re53. Hearings on S.B. 526 before the House Committee on Health and Welfare at 6-7
(statement of Helen B. O'Bannon, Secretary Department of Public Welfare) (August 28,
1980).
54. Act of Nov. 26, 1975, P.L. 438 No. 124, § 15, PA. STAT. ANN. tit. II, §
2215(a)(10) (Purdon Supp. 1985). Referral to law enforcement officials was required if evidence indicated "that the abuse is homicide, sexual abuse or exploitation, or serious bodily
injury perpetrated by persons whether related or not related to the victim, or child abuse perpetrated by persons who are not family members."
55. Reading Times, Feb. 26, 1981, at 13, col. 1.

habilitation in virtually complete secrecy, now requires agency administrators to decide whether their "initial review gives evidence
that the abuse is homicide" or involves one of several other offenses
defined elsewhere as criminal conduct.5" The law now requires referral of these more serious reports (over 4,000 in 1983) to law enforcement officials who may or may not take further action.
II.

History of Act 244 of 1984

A.

Senate Action

An estimated 2 million children currently participate in organized day-care programs throughout the United States. 57 According
to DPW statistics, over 100,000 are in Pennsylvania alone. Given
that many children spend much of their day outside the home, few
would be surprised that an abuse scandal touches one or two centers
in any given year. In just a few months during 1984, however, no
fewer than four major sex scandals were disclosed in four states New York, California, Minnesota and Florida. Each report alleged
repeated abuses involving both multiple offenders and multiple child
victims. The arrest in August of a Miami day care operator appeared to confirm the fear that child care facilities could be infiltrated by known abusers. The operator had been convicted of molesting a nine-year-old girl just two years earlier.
That same month, Senate Bill 1505 (Act 244 of 1984) was introduced in the Pennsylvania General Assembly. The concept was
simple and straightforward. No new child care workers were to be
employed in the state unless and until a check through existing data
bases showed whether they had any record of abusive behavior or
criminal conduct. The head of any child care facility who employed
someone without making the required checks committed a criminal
offense punishable by a fine of up to $2,500. "Child care facility"
was broadly defined to include any facility, public or private, approved, licensed or certified by DPW or its county agencies for the
care or detention of children. 58
Senate Bill 1505 was considered by the Senate Judiciary Committee on September 18, 1984 as part of a larger "Children's Justice" package recommended by a three-member subcommittee. The
other components dealt with videotaping children's testimony, children's advocates, missing children investigations and sexual exploita56. Act of Nov. 26, 1975, P.L. 438 No. 124, § 15, PA. STAT. ANN. tit. 11, §
2215(a)(10) (Purdon Supp. 1985). Administrators could be guided in these decisions by regulations required under this subsection. To date, however, no such regulations have been
promulgated.
57., Pa. Office of Children, Youth and Families Ann. Rep. at 2 (1983).
58. Newsweek, Sept. 10, 1984, at 14.

tion of children.59 Each of those other issues had been thoroughly
examined in a series of statewide hearings during the summer
months. With only the subcommittee's endorsement to recommend
it, however, Senate Bill 1505 received the full committee's summary
approval. Just a few weeks later, it passed the Senate unanimously
again with no debate.
B. House Action
Senate Bill 1505 was considered by the House of Representatives Judiciary Committee on November 20, 1984.60 Several amendments were adopted at that time. While some changed the structural
aspects of the bill, others resulted in substantive revisions.
Two amendments affected the definition of "child care facility".
Initially, the term was changed to "child care" and the list of services which constitute "child care" was clarified and expanded. 61
The second and most significant amendment resulted in the inclusion
of public and private schools as "child care" services.6 2 The intent of
the amendment's sponsor, Representative Michael Dawida, was to
require administrators of public and private schools to obtain state
criminal history record checks and child abuse registry checks on
prospective teachers. The Dawida amendment was not adopted without debate, and exceeded by far the original intent of the bill. Including prospective teachers would also add a huge price tag to an
already costly initiative.6 3 Furthermore, there was an unvoiced concern that opposition from the Pennsylvania State Teachers Association (PSEA) might result in the defeat of the entire bill when it
reached the House floor.
The anticipated opposition from PSEA was based on a Commonwealth Court decision excluding public school teachers from the
parameters of the CPSL.64 In PSEA v. DPW, a child protective service agency attempted to investigate a report of suspected child
59. S. 1505, § 14.1 (Pennsylvania Senate 1984).
60. History of Senate Bills, Sessions of 1983 and 1984 at A-194 (1984).
61. The amended definition states:
"Child care" means services which provide protection for and promote the safety
and welfare of children pursuant to this act. The services shall include, but not
be limited to, those services which are provided by child day care centers, foster
homes, boarding homes, juvenile detention centers and public and private
schools; other services or programs for delinquent or dependent children; and
any other services provided to children which are subject to approval, licensure
or certification by the department or by a county social service agency or which
are provided pursuant to a contract with the department or with a county social
service agency.
62. House Amendment 4654 as divided (1984).
63. See text accompanying notes 64-68, infra.
64. Pennsylvania State Educ. Assn. v. Commonwealth, 68 Pa. Cmwlth 279, 449 A.2d
89 (1982).

abuse by a public school teacher.65 PSEA and the teacher sought a
declaratory judgment stating that a public school teacher was not "a
person responsible for the child's welfare" as defined by the CPSL,
and accordingly not subject to investigation by child protective services.6 6 Noting the emphasis on "parents and families" throughout
the statute and its legislative history, the court concluded that
"teachers were not contemplated to be within the category of persons
responsible for the child's welfare as the term is used in the statute."67 Since 1982, child protective service agencies have therefore
been precluded from investigating public school teachers suspected
of child abuse.6 8
While the Dawida amendment did not seek to reverse the Commonwealth Court decision, it placed teachers within the limited parameters of the law and arguably set the context for future reversal
of the decision. These factors underlay legislative fear that PSEA's
potential opposition might impede passage of the legislation. Despite
these concerns, the Dawida amendment was adopted by the
Committee.
Representative Dawida offered a second amendment which
proved to be as controversial as his first. He sought deletion of the
requirement of mandating employers to verify the existence of "indicated" and "founded" reports of child abuse regarding job applicants.6 9 Dawida sought a provision limiting the information any employer would have to request regarding a prospective employee to a
record of "a conviction of a felony or misdemeanor involving child
abuse" from the state criminal history record bank."
Dawida argued that the lack of guidance in the CPSL and the
absence of satisfactory regulations by the DPW has resulted in
broad and varied interpretations of the term "indicated" child
abuser across the state. He was supported by the Director of the
Allegheny County Child Sexual Abuse Task Force who stated that it
was dangerous to allow such broad access to information which may
be merely speculative and based upon the judgment of an individual
case worker. Additionally, Dawida proposed that "founded" child
abuse reports should not be included in the legislation because the
status might not necessarily result from a criminal conviction.
In light of the definition of "founded" in the CPSL, it is possible
Id. at 280, 449 A.2d at 90.
Id. at 281-282, 449 A.2d at 91.
67. Id. at 281-282, 449 A.2d at 92.
68. Of course, teachers may be subject to investigation by child protective services offices when they are suspected of committing abuse outside of their professional role, i.e. as a
parent or person residing in the same home as the child.
69. House Amendment 4654, as divided (1984).
70. Id.
65.
66.

that an adjudication of dependency of a child based upon parental
neglect will result in the parent being listed as a "founded" child
abuser. 1 Because a dependency adjudication is a civil proceeding
with a lower burden of proof than that of a criminal proceeding, the
listing of a person as a "founded" child abuser may be based upon
less evidence and fewer constitutional safeguards than are required
for a criminal conviction."2
In a legislative memorandum to the membership of the House
Judiciary Committee, the American Civil Liberties Union (ACLU)
objected to the inclusion of "indicated" and "founded" reports in the
bill. 73 ACLU argued that ". . . neither category implies a criminal
conviction with the full panoply of due process rights, the subject of
even a "founded" report is still an alleged abuser unless a criminal
trial has occurred, which is seldom the case."'74 Additionally, ACLU
argued the inclusion of "indicated" provides overly generous latitude
to a social worker who can label a person on the basis of evidence a
prosecutor would deem inadequate for proceeding to trial. 75 Finally,
the ACLU stated that CPSL was sufficient to address its original
goal as a social work tool to stop and prevent child abuse, but that a
shift in purpose to an employment screening device was misguided,
since "itwill be ineffective in screening out child abusers from employment while giving parents and employers a false sense of

security. "76
Members of the Committee considered the arguments presented
by Dawida and the ACLU and concluded that while there might be
a chance of erroneous listing of "indicated" abusers in some instances and grounds for questioning the "founded" status in others,
the benefits to be derived from the new legislation outweighed those
risks. Accordingly, the second Dawida amendment was rejected.
When S.B. 1505 reached the floor of the House of Representatives, Representative Dawida again offered his amendment to strike
"indicated" and "founded" reports from the bill. As in the Judiciary
Committee, the amendment was defeated. 77 As anticipated, two
amendments were offered regarding the inclusion of teachers in S.B.
1505. Both were offered by Representative James Gallagher, Chairman of the House Education Committee. The first sought to codify
the PSEA v. DPW decision by amending the definition of "child
71. Act of Nov. 26, 1975, P.L. 438 No. 124, § 2203 PA. STAT. ANN. tit. 11, § 2203
(Purdon Supp. 1985).
72. See 42 Pa.C.S. § 301 (1982).
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74. Id. at 2.
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abuse" in the CPSL to specifically exclude "public and private
school employees" from "persons responsible for the safety and welfare" of children. 8 The second Gallagher amendment responded to
the bill's requirement of background checks on prospective teachers
79
by deleting the mandate from the bill.
Although the first Gallagher amendment was adopted with little
dissent, 8 0 the second amendment met considerable opposition. After
a floor debate which included a discussion of instances of child abuse
committed by public school teachers upon their students, the amendment was overwhelmingly rejected. 8 ' The momentum by which the
latter amendment was defeated spurred a motion for reconsideration
of the first Gallagher amendment. It was argued that the language
of the amendment went beyond PSEA v. DPW by excluding all employees of schools rather than just teachers.82 Stating that "no matter how anybody would try to explain this amendment, I do not think
everybody would understand," Representative Gallagher withdrew
the amendment. 83
As a result, the House approved S.B. 1505 as it had been
amended by the House Judiciary Committee by a vote of 199-0.84
The Senate concurred in the House Amendments, and the Governor
signed the bill into law on December 26, 1984.85 In signing Act 244,
Governor Thornburgh said the measure would "place Pennsylvania
in the forefront" in "combatting child abuse".8 6 At the same time,
however, the Governor expressed "reservations that this bill may
provide unrestricted access to currently confidential information,
without sufficient safeguards for the parties involved." 8 7 Note, however, that the Act does not permit an employer to examine the register. Department of Public Welfare personnel will perform the actual
check, after which the employer will be told only whether the applicant is listed as an indicated or founded abuser and the date when
the alleged incident occurred. 88
In passing Act 244, the General Assembly enacted a further
exception to the confidentiality provisions of the CPSL allowing
more access to the child abuse registry than had ever before existed.
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In the wake of the enactment of the DeConcini-SpecterAmendment,
it was possible that an even greater exception might be created.
III. The DeConcini-Specter Amendment
A. Introduction
On October 12, 1984 President Reagan signed the fiscal year
1985 appropriation legislation, which contains provisions authored
by Senators Dennis DeConcini and Arlen Specter designed to prevent child abuse in child care facilities.89 The DeConcini-Specter
Amendment provides additional federal funds to the states based in
part on the implementation of employment history checks, background checks and nationwide criminal history record checks on present and prospective operators, staff and employees of child care facilities and juvenile detention, correction and treatment facilities.9"
The DeConcini-Specter Amendment also requires the Secretary of
Health and Human Services to draft a Model Child Care Standards
Act. 9" Finally, it creates a grant program for states which implement
trust funds2 or other funding mechanisms for child abuse prevention
programs.'
Congress appropriated 25 million dollars for the implementation
of the DeConcini-Specter Amendment.' An individual state's share
of the new federal funds will be proportionate to its allotment of title
XX 9' funds for fiscal year 1985. 95 States will receive one half of
their allotment regardless of whether they comply with the new
law. 90 However, receipt of the other half of the $25 million is expressly conditioned upon action by the states to mandate employment history, background and criminal history record checks for
child care employees.' 1 The Amendment restricts the states' use of
the new federal money to child abuse prevention training programs
for providers of licensed or registered child care services, operators
and staff of child care facilities, state licensing and enforcement officials and parents. 98 Thus, the money may not be used to conduct the
checks on child care employees.
While the good intentions of the authors of the new federal legislation are beyond question, it is fraught with so many uncertainties
89.
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that states attempting to cifie into compliance by the statutory
deadline of September 30, 1985 face an extremely difficult task. The
language of the DeConcini-SpecterAmendment is vague in many respects. Furthermore, it raises a number of significant policy questions for state legislators.
B. Employment History and Background Checks
The Amendment makes use of key terms such as "employment
history" and "background checks" without defining either. 9 It is not
clear whether an "employment history check" entails obtaining a list
of past employers from employees and job applicants, whether all or
some past employers must be interviewed, or whether the reasons for
leaving previous employment must be specified. More uncertainty
exists regarding the meaning of "background checks." Since nationwide criminal history record checks are listed separately, do background checks encompass an investigation of the applicant's reputation in the community? Must the employer inquire with a state's
child abuse registry to determine if employees and applicants have
ever been reported to be child abusers? Finally, the term "child care
facility" is not specifically defined. However, it is supplemented by
the phrase "including any facility or program having primary custody of children for 20 hours or more per week.""' State legislators
will be met with the question of what programs and services should
be encompassed by the definition.
To assist in drafting complying legislation, Senator Arlen Specter wrote a memorandum to state legislators which discusses a number of questions raised by the new federal law. 101 In his discussion of
"employment history checks," the Senator suggests the new law
would be satisfied by state regulations requiring employers to make
"documented, good faith efforts to contact previous employers to obtain information or recommendations which may be relevant to an
individual's fitness for employment in a facility for children."102
"Background checks" are described by Senator Specter as "non-employment background information such as education, organizational
affiliations or other activities",. °0 He makes no mention of incorpo-

rating a state's child abuse registry information as a component
thereof. The Senator also suggests that employment applications for
child care positions should contain minimum categories of such in99. See id., § 401(c)(2)A(i)(ii).
100. Id. § 401(c)(2)(A)(ii).
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base of informaformation so that "employers have a comprehensive
10 4
tion from which to launch such checks.1
Neither the federal legislation nor the Specter memorandum
provides guidance concerning what type of employment history and
background information constitutes the basis for a determination of
unsuitability for employment in a child care facility. Consequently,
the burden is placed upon the states to adopt guidelines, either by
statute or regulation, to aid employers in making such decisions. The
states must also face questions regarding the enforcement of the
statute or regulations. Should an employer be subject to criminal or
other penalties for a violation thereof? If so, it would seem advisable
to designate a state agency as the enforcement authority.
C. Nationwide Criminal History Record Checks
In addition to requiring employment history and background
checks, states choosing to comply with the DeConcini-Specter
Amendment must mandate that nationwide criminal history record
checks be conducted on all present and future employees of child
care facilities.10 6 The states must provide for the fingerprinting of
these persons in order to submit requests for criminal history record
information to the FBI."0 6
Federal laws governing criminal history record checks permits
state and local government officials to have access to federal criminal
record information for employment purposes "if authorized by state
statute and approved by the Attorney General." 10 7 Therefore, states
will have to enact appropriate complying legislation. Senator Specter
notes that "some 250 such state laws already exist, covering occupations such as securities trader, doctor, teacher, school bus driver, casino worker, and in four states, day care employee." ' 8
Additionally, federal law limits the dissemination of federal
criminal records to state and local government officials. 0 9 Thus,.
states will have to designate a state agency as an intermediary to
request and receive the records on behalf of employers. Senator
Specter suggests that such a "clearinghouse" would satisfy the federal law." 0 As an alternative, states could require employees and job
applicants to request their own criminal records from the FBI. The
procedure for this approach presently exists in the federal regula104.
105.
106.
107.
108.
109.
110.
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tions."' Therefore, states could require applicants and employees to
submit a verification that they have no record or a copy of the record. This process would eliminate the involvement of a state
"clearinghouse" and lessen state expenditures.
As the federal criminal history records law is presently administered, fingerprints are usually taken by local police departments and
forwarded to a state's central identification repository. 1 2 The repository then forwards the prints to the FBI which conducts the check
and returns the criminal record to the requesting government
agency.1 3 It should be noted that the requesting agency must also
forward a twelve dollar fee to the FBI."" The DeConcini-Specter
Amendment does not designate responsibility for the fee. Depending
upon the approach taken by the respective states, responsibility could
fall upon the state, the employer, the employee or job applicant.
States should address this issue in their enabling legislation.
Federal criminal history record information includes a designation of the law enforcement agency which initiated the criminal proceeding, the charge, the date filed and the disposition." 5 Because the
federal law restricts the use of the information to the purpose for
which it was requested, states are well advised to place such a restriction in their legislation. The federal regulations also prohibit dissemination of arrest information which is over one year old "unless it
is accompanied by disposition information.""' This provision has
been criticized by advocates of child abuse prevention legislation
who argue that many child abuse cases are initiated by family members who subsequently refuse to press charges or testify." 7 As a result, the prosecutions are dropped and arrest records are expunged
one year later. An offender might also plead guilty to a lesser offense
which is technically not sex-related. Consequently, Senator Specter
is urging the United States Justice Department to remove the one
year limitation on arrest information, specifically with regard to
child care employment. 18 He also urges the states to make their own
arrest information available without time limitations for this
purpose.""
As with employment history and background checks, the
DeConcini-SpecterAmendment gives no guidance to the states conII1. 28 C.F.R. § 20.34 (1983).
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cerning what type of criminal record information would constitute
grounds for dismissal of an employee or disqualification of a job applicant. Senator Specter suggests it would be advisable to specify in
state statute "those specific offenses which must result in disqualification," thereby putting employees and applicants "on notice." 12 0
However, critics as well as Senator Specter acknowledge that an attempt to do so would raise a number of difficult policy questions.
Should some crimes constitute mandatory exclusion from employment? May a person be denied employment based upon an arrest for
such a crime or may employment only be denied where a conviction
or guilty plea occurred?
As Senator Specter states, "there may be too many variables in
the broad range of employment situations which might arise to attempt to enumerate each such offense and to preclude any element
of discretion in determining what constitutes a disqualifying offense."' 12 ' Therefore, he suggests several approaches to this problem.
States could grant employers the discretion to use the information to
the best of their judgment. 22 As an alternative, he suggests a state
agency could be designated and given the responsibility to promul23
gate guidelines for employers to follow.'
The implications of the criminal history record check mandate
are numerous. Foremost among them is the potential drain on state
law enforcement personnel who will be burdened with fingerprinting
child care employees and job applicants. The twelve dollar fee to the
FBI is certain to be controversial, because expenditure of limited resources is always a troublesome issue for social service agencies. Finally, states and employees might be faced with legal challenges to
the new system, as employees and job applicants denied employment
based upon criminal history record information seek legal remedies.
This scenario is also likely to occur when employment is denied
based upon employment history or background information.
Senator Specter suggests that states should consider "legislatively establishing procedural safeguards for the subjects of criminal
record checks," stating:
An employee who is disqualified for employment by reason of
criminal history should be afforded notice of the reasons for the
disqualification (including information regarding the necessary
procedures for challenging or correcting inaccurate information
released) and an opportunity to be heard, whether in person or
in writing, before the state regulatory agency. Prospective em120.
121.
122.
123.
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ployees, even though lacking vested interest in the employment,
might also be afforded such safeguards in order to provide protection against inaccurate or incomplete FBI records. 24
Pennsylvania legislators faced this issue when S.B. 1505 was
considered in the House Judiciary Committee. The initial approach
discussed was similar to Senator Specter's. However, several factors
led the Committee to conclude that such procedural protections were
not necessary. First, it should be noted that Pennsylvania's law applies only to child care job applicants. Presently employed persons
are not affected by the law.' 25 Second, Pennsylvania's CPSL provides
that a person who is the subject of a child abuse report be given
notice and the opportunity to appeal if he or she is listed as an indicated or founded child abuser.' 2 6 Similarly, the Criminal History
Record Information Act provides an individual the opportunity to
obtain a copy of the record and to challenge its accuracy 2 7 and prevents employers from considering information which in unrelated to
the applicant's suitability for employment. 28 Consequently, the
Committee decided existing statutory safeguards sufficiently protected the interests of job applicants.
A recently published report by the Inspector General of the Department of Health and Human Services regarding the prevention of
child sexual abuse in day care programs raises a number of the issues which are discussed herein."' Most notably, the report states
that most sexual abuse of children (95 to 98%) occurs in the home,
not in day care settings.18 0 Furthermore, abusers working in child
care may have no criminal records even if they plead guilty to sexually abusing children.' 3 ' Experts estimate 1 to 15 percent have any
criminal records and not necessarily for sex crimes.1 2 The cost estimate calculated by the Inspector General's Office are astounding. If
all states were to comply with the DeConcini-SpecterAmendment, it
would require an estimated outlay of $37.5 million over three years,
the authorized funding period. 138 Based on the experience of states
which have enacted some form of employment screening, the Inspec124.
125.
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tor General noted that licensing and employment screens typically
reveal 5 to 8 percent of the applicants with any criminal record
whatsoever.134 Only a miniscule number of these are sex offenders."3 5
The report also notes the timing, technical and due process problems
with implementing the screening provisions of the new law. 3 6 It concludes by suggesting that the best protection of children in child care
"depends on the education of children, parents, teachers and other
personnel regarding how to deter, recognize, resist and report sexual
abuse . . .A secondary goal should be to screen child sexual abusers from employment or volunteer work in all child care programs" 31 (emphasis added).
IV.

Conclusion

Act 244 of 1984 is not sufficient to qualify Pennsylvania for its
full share of the $25 million allotted for child abuse prevention training under the DeConcini-Specter Amendment. Even so, there are
several reasons why the Pennsylvania General Assembly and other
legislatures might be expected to resist compliance with the federal
initiative.
While perhaps not a controlling factor, the amount of federal
funds at risk is relatively insignificant. Pennsylvania's share of the
total would approximate only $1.25 million in fiscal year 1985. Of
that amount, only one half is conditioned upon implementation of
the employment, background and criminal record checks. It should
also be noted that no state is required to comply unless they want to
accept the federal money. Further, each state's conditioned share is
earmarked solely for training; it may not be used to offset the costs
of performing the desired checks. In Pennsylvania, those costs are
likely to be considerably higher than the incentive amount.
Even if the federal funds were more substantial, there is reason
to doubt whether the Pennsylvania General Assembly is prepared to
significantly expand its new law. In fact, it is likely that Act 244
might be amended so as to reduce its scope and clarify the intent. In
light of testimony collected by the House of Representatives Judiciary Committee's Subcommittee on Crime and Corrections action
will most likely be taken to address the vociferous concerns of persons affected by Act 244, such as administrators and employees of
schools and day care services.
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Information presented to the Subcommittee suggests that the
funds used to apply Act 244 to public and private school teachers
might well be used in other ways, e.g. for the training of teachers in
child abuse prevention techniques. Therefore, it is possible that the
requirement of a child abuse registry check for school employees
might be stricken and job applicants will be required to submit their
own criminal history record with their job applications.
Similarly, it is likely that the burden will be placed upon child
care employee applicants to obtain their own criminal history record
and a verification that they are not indicated or founded child abusers from DPW. Rather than statutorily specifying the types of criminal history record information which should constitute bars to employment, or simply leaving the decision up to individual
administrators, it is suggested that the DPW be given the duty to do
so through regulation. It would also seem advisable to require DPW
to enforce the Act by giving it the authority to sanction those child
care services which violate its regulations. Sanctions could range
from revocation of approval, licensure or certification, to establishing
conditions for the continuance of the operation of the child care
service.
A more troublesome area is whether to statutorily mandate bars
to employment for indicated and founded child abusers. In drafting
the original bill, Senator O'Pake chose not to include such a bar.
While some might consider that omission a weakness, an argument
could be made that such a ban is unnecessary. Since the Act applies
only to new employees it is likely that few employers will be faced
with the decision of whether to hire such an employee. A far more
likely result is that those people will simply not go through with the
application process. Those persons who pursue a position in spite of
their record probably have little chance of success even without a
legislative or regulatory ban because administrators will surely be
reluctant to hire them. As far as due process protections for such
persons, anyone named in DPW's child abuse register has the right
to seek expungement at any time if he or she believes the report is
inaccurate or without basis. However, it is likely that a statutory ban
on hiring indicated and founded child abusers will be debated by the
legislature, as child care administrators are urging such an
amendment.
Legislatures are rarely of one mind on any subject and the making of public policy is never static. The legislative process is also not
totally creative. Most new laws are actually amendments to, or refinements of, prior laws. And, while some amendments appear to refute more than refine the original concept, it is also possible at times
to detect a pattern.

Nothing in the early history of Act 124 suggests how the central
child abuse register will eventually be used as a tool in society's effort to prevent abuse of child outside the family unit. It remains to
be seen, particularlyin light of the report by the Inspector General
of Health and Human Services, how useful a tool the register will
really be in that effort. Even though the results may be difficult to
assess, the new emphasis on prevention can be seen as the culmination of a trend begun some ten years earlier when a central register
of abusers was first created. The gradual evolution of what was basically a response mechanism into an abuse prevention tool appears to
have been inevitable.

